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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,

v.

DANIEL LEE PRESTON,
Defendant-Appellant.

NO. 48841-2021

Ada County Case No. CR-FE-2016-2775

RESPONDENT’S BRIEF

Has Daniel Lee Preston failed to show that the district court abused its discretion by
declining to continue him on probation?
ARGUMENT
Preston Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
Officers conducted a traffic stop on Daniel Lee Preston. (PSI, p. 3.) Preston displayed

signs of being under the influence of a controlled substance, and a K9 alerted to the likely presence
of narcotics inside Preston’s vehicle. (PSI, p. 3.) An officer located a used hypodermic needle
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that tested positive for methamphetamine, and a baggie with an unknown white powder. (PSI, p.
3.)
The state charged Preston with one count of possession of a controlled substance, and one
count of possession of drug paraphernalia. (R., pp. 29-30.) Preston pleaded guilty to possession
of a controlled substance, and the state agreed to dismiss the paraphernalia charge. (R., p. 50.)
The district court sentenced Preston to five years, with two years determinate, and placed Preston
on probation for a period of five years, beginning in June of 2017. (R., pp. 60-64.)
In October of 2018, the state filed a motion for bench warrant for probation violation,
alleging that Preston failed to complete outpatient treatment, used methamphetamine on five
occasions, associated with family members that are known drug users, failed to submit to urinalysis
from September to November, 2017, and failed to pay fines, fees, funs and restitution as ordered
by the district court. (R., pp. 72-77.) Preston admitted to violating his probation by failing to
complete outpatient treatment, using methamphetamine, associating with known drug users, and
by failing to submit to urinalysis testing. (R., p. 87.) The district court then revoked Preston’s
probation, and reinstated him on probation under the same terms and conditions. (R., pp. 89-90.)
In April of 2019, the state filed a second motion for probation violation, alleging that
Preston failed to participate in rehabilitation programs recommended by his supervising officer,
failed to maintain full-time employment and report to his job search, used methamphetamine on
two occasions, failed to obtain permission from his probation officer before changing residences,
and failed to pay fines, fees, funds and restitution as ordered by the district court. (R., pp. 100105.) Preston admitted to using methamphetamine and failing to obtain permission from his
supervising officer before changing residences, and the district court revoked his probation and
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reinstated him on probation with the condition that Preston complete the Bonneville County Drug
Court program. (R., pp. 129, 137-139.)
In December of 2019, the state filed a third motion for probation violation, as Preston failed
to complete the drug court program, failed to submit to urinalysis tests, failed to appear for drug
court, failed to obtain permission from his supervising officer before changing residences, and
failing to pay fines, fees, funds and restitution as ordered by the district court. (R., pp. 145-149.)
Preston admitted to violating his probation, and the district court revoked his probation, reduced
the underlying sentence to four and one-half years, with one and one-half years determinate, and
credited Preston with 419 days served. (R., pp. 188-192.) Preston then filed a timely appeal. (R.,
pp. 194-196.)
On appeal, Preston argues that “the district court abused its discretion by failing to continue
him on probation.” (Appellant’s brief, p. 1.) Preston has failed to show that the district court
abused its discretion by declining to continue him on probation.
B.

Standard Of Review
The decision to place a defendant on probation is a matter within the sound discretion of

the district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Reed, 163 Idaho 681, 684, 417 P.3d 1007, 1010 (Ct. App. 2018) (citations omitted). Rehabilitation
and public safety are dual goals of probation. State v. Le Veque, 164 Idaho 110, 114, 426 P.3d
461, 465 (2018). A decision to deny probation will not be deemed an abuse of discretion if it is
consistent with the criteria articulated in I.C. § 19-2521. State v. Reber, 138 Idaho 275, 278, 61
P.3d 632, 635 (Ct. App. 2002) (citing State v. Toohill, 103 Idaho 565, 567, 650 P.2d 707, 709 (Ct.
App. 1982)).
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In evaluating whether a lower court abused its discretion, the appellate court conducts a
four-part inquiry, which asks “whether the trial court: (1) correctly perceived the issue as one of
discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached its decision by the
exercise of reason.” State v. Herrera, 164 Idaho 261, 270, 429 P.3d 149, 158 (2018) (citing
Lunneborg v. My Fun Life, 163 Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

Preston Has Shown No Abuse Of The District Court’s Discretion
The record shows the district court perceived its discretion, acted within its discretion and

consistently with applicable legal standards, and imposed a reasonable sentence.
At the disposition hearing, the district court considered “the Toohill factors and the nature
of the offense, the character of the offender, any aggravating or mitigating factors, fulfilling the
objectives of protecting society, achieving deterrence, rehabilitation, or retribution,” and the
“criteria for sentencing under Idaho Code 19-2521.” (Tr., p. 13, Ls. 18-25.) The district court
noted that Preston “had a lot of opportunities for treatment and rehabilitation.” (Tr., p. 14, Ls. 26.) The district court noted that Preston has “been diagnosed with an aggressive MS,” and stated
“that is a difficult diagnosis, and it is a complicated form of treatment.” (Tr., p. 14, Ls. 9-12.) The
district court stated this “is [Preston’s] third probation violation,” and “there needs to be a
consequence to the choices that [he] made.”

(Tr., p. 14, Ls. 21-24.)

The district court

recommended that Preston “get further substance abuse treatment, Thinking for a Change, and any
other programming deemed appropriate.” (Tr., p. 16, Ls. 9-14.) The district court determined that
it’s not in Preston’s “best interest or the Court’s best interest, after three probation violations, to
have [him] come back and be put on probation after a Rider. So [he] will have the opportunity to
do the same type of treatment at the IDOC facility.” (Tr., p. 16, Ls. 16-21.)
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Preston argues that the mitigating factors—substance abuse and mental health issues,
physical ailments and need for medical treatment—show an abuse of discretion. (Appellant’s
brief, pp. 3-5.) Preston’s argument does not show an abuse of discretion. Preston’s LSI score is
thirty-one, placing him in the high risk to reoffend category. (PSI, p. 15.) Preston’s criminal
history contains numerous opportunities on probation, and a previous opportunity in a drug court
program, which he completed in 2010. (PSI, pp. 4-6.) In the last report of probation violation,
Preston’s supervising officer stated “Preston has made it clear he is either unwilling or unable to
comply with the conditions of his supervision at this time. He was given the opportunity at the
structured comprehensive Drug Court program after his second report of violation.” (R., p. 149.)
His probation officer added “[w]ithin a short time of beginning the program he absconded,” and
recommended “that his probation be revoked, and he be required to serve a period of Retained
Jurisdiction." (R., p. 149.) The district court concluded a period of retained jurisdiction would be
futile, however, as Preston has repeatedly shown that he is not amenable to community
supervision. Rather, the district court arranged his sentence so that he would be parole eligible in
less than a year.
Preston’s previous opportunities on probation and repeated failure on probation in the
instant case shows that he is not a suitable candidate for probation, and execution of the modified
sentence is an appropriate disposition for this case. Preston’s continuous violation of his probation
shows that community supervision is not achieving the goal of rehabilitation, and another
continuance on probation would depreciate the seriousness of Preston’s criminal conduct. There
is an undue risk that during another period of a suspended sentence, Preston would reoffend, and
imprisonment provides appropriate punishment and deterrent to Preston. Preston has failed to
show that the district court abused its discretion by declining to continue him on probation.
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CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 7th day of December, 2021.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
ZACHARI S. HALLETT
Paralegal
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correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
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DEPUTY STATE APPELLATE PUBLIC DEFENDER
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/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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